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From “Formal Public Ownership” to “Functional Publicness”:
Legal and Governance Implications of Taiwan’s 2024 Land Law
Article 14 Amendment
Hao -Ren Liu*

Abstract

In July 2024, Article 14 of the Land Law was amended, for the first time lifting the
absolute restriction that “public land on which monuments are located cannot be
transferred to private ownership” and replacing it with a conditional opening model
that allows public utilities or administrative legal entities to acquire the ownership of
such monuments after examination by the cultural authority. This amendment
responds to the long-standing dilemma of “incompatible management and use,”
whereby monuments and buildings are managed and used by a specific public legal
entity while the land is owned by the state or local government, resulting in the
separation of property rights and unclear management responsibilities, which in turn
undermines the effectiveness of preservation and revitalization. The institutional
design of the amendment attempts to address the legal requirements of cultural asset
preservation and state property management by unifying ownership and management
rights under a single entity with a public mandate. From the perspective of the legal
system, this change not only adjusts the boundary between “public and private” in
land law but also reshapes the public—private legal order. It aligns the regulatory
purposes of the Land Law and the Cultural Heritage Preservation Act, thereby
reducing contradictions and gray areas between the previous regulations. This paper
takes “Land Law Theory” as the analytical foundation and integrates three legal
theories—namely, the theory of the public legalisation of property rights, the theory of
functional publicity, and the principle of proportionality—to examine the redefinition
of the boundary between the public and private spheres in the amended law. The first
reveals that although land is a form of property, it should remain subject to public
interest; the second suggests that publicity can be achieved through institutionalised
procedures and supervision rather than formal state ownership; and the principle of
proportionality provides a jurisprudential tool for balancing publicity and efficiency.
The findings of this paper indicate that the amendment represents an institutional shift
from “formal state ownership” to “functional publicness” in Taiwan. By establishing a
three-pronged governance structure consisting of a price mechanism, use restrictions,
and contractual monitoring, the amendment translates publicness into verifiable and
accountable legal obligations and strengthens both the efficiency of cultural asset
preservation and the accountability of governance. At the same time, the study also

highlights the tension between efficiency enhancement and the maintenance of public
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character, emphasising that information disclosure and social participation are key to

ensuring the sustainability of publicness.

Keywords : Land Law, Administrative Procedure Act, Administrative Discretion,

Principle of Proportionality, Public Interest, Cultural Heritage Preservation Act
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